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Chinese Patent Filings Ranked First in 2016

95% Are Domestic Filings
Cited from WIPO

IP Update

1. IP Update

2. China Practice

A Discussion on the Applicability of

Article 5 of the Patent Law of the

People’s Republic of China

In this Issue

Jiaquan IP Law
Add:

Tel: +86-(0)20-38033421
Fax: +86-(0)20-38061201
Email: mail@jiaquanip.com

Suite 910, Tower A
Winner Plaza
100 Huangpu Avenue W.
Guangzhou, 510627
China

Jan. 2018 | Vol. 39

World Intellectual Property Organization (WIPO) released a report on

December 6 showing that worldwide filings for patents, trademarks and

industrial designs reached record heights in 2016. Among these filings,

China received more patent applications than the combined total for

the United States of America, Japan, the Republic of Korea and the

European Patent Office, ranking first in the World.

Innovators around the world filed 3.1 million patent applications in

2016, up 8.3% in a seventh straight yearly increase, according to WIPO’s

annual World Intellectual Property Indicators (WIPI) report. China

received about 236,600 of the nearly 240,600 additional patent filings,

accounting for 98% of total growth. Trademark applications jumped by

16.4% to about 7 million, and worldwide industrial design applications

grew by 10.4% to almost 1 million, both of which are also driven

by the growth in China.

In filing abroad, U.S. residents continue to take the lead, followed by

Japan, Germany and the Republic of Korea. Residents of the U.S. filed

more than four times as many patent applications abroad as Chinese

residents. Meanwhile, it is pointed out that about 95% of

the applications by Chinese residents were domestic filings and only 5%

have sought protection abroad.
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A Discussion on the Applicability of Article 5 of the Patent Law of

the People’s Republic of China

Hui Hu of Jiaquan IP Law

Case Review

A food company in Jiangmen City (herein after referred to as the Petitioner) filed on 16 October 2014 a request for

invalidation against Chinese Patent No. ZL02152056.9 with title Xinhui Pericarpium Citri Reticulatae Cakes and a

Method for the Preparation thereof, claiming that the implicated patent was not in conformity with Article 5 of the

Patent Law of the People’s Republic of China. The Petitioner claimed that the economic value and social welfare

contained in and created by Xinhui pericarpium citri reticulatae should be enjoyed by all people in Xinhui City, rather

than a certain individual or enterprise. A Decision was made by the Patent Reexamination Board to uphold the patent

right of the implicated patent on 1 April 2015.

The Petitioner refused to accept the Decision and then initiated an administrative litigation before the Beijing

Intellectual Property Court, requesting the Court to revoke the Decision made by the Patent Reexamination Board. The

Petitioner insisted that the pericarpium citri reticulatae industry and pericarpium citri reticulatae food industry formed

by further processing of Xinhui pericarpium citri reticulatae were important pillar industries and livelihood industries in

Xinhui City and they were highly related to the social public interest of the City. Being the main crop of Xinhui City, the

economic value and social welfare that Xinhui pericarpium citri reticulatae contained and created should be enjoyed

by all Xinhui people, and the naming right of Xinhui pericarpium citri reticulatae food should not be enjoyed or

monopolized by a certain individual or enterprise.
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The Beijing Intellectual Property Court ruled on 26 May 2017 that the Petitioner’s requests were rejected.

Legal basis

Article 5 of the Patent Law of the People’s Republic of China

No patent right shall be granted for any invention-creation that is contrary to the laws or social morality or that is

detrimental to public interest.

Our Comments

The Patent Law of the People's Republic of China (2000 Amendment) shall apply to this case. Article 5 of the Patent

Law of the People’s Republic of China provides three conditions that an invention-creation shall not be granted a

patent right: 1) an invention-creation that is contrary to the laws; 2) an invention-creation that is contrary to social

morality; and 3) an invention-creation that is detrimental to public interest. To be “detrimental to public interest” is

one of the bases and grounds that the Plaintiff adopted to file the litigation.

However, as representative of the patent right holder, we pointed out that Article 5 was misinterpreted by the

Petitioner in this case. Although pericarpium citri reticulatae is the main crop in Xinhui City, as an ingredient in food, it

still can be an object of an invention-creation patent. Besides, there is no evidence to support that the implicated

patent is detrimental to public interest. By adding Xinhui pericarpium citri reticulatae which has good effect on

relieving cough, anti-nausea, strengthening the stomach, diuresis, treating flatulence, diarrhea and inappetence,

eliminating dampness, resolving phlegm and neutralizing gas in cakes, the problems existing in present technology that

cakes are too dry, not easy to digest and harmful for digestive systems are solved. In fact, the creative use of Xinhui

pericarpium citri reticulatae, i.e., mixing Xinhui pericarpium citri reticulatae with other raw food and ingredients,

brings beneficial effects to Xinhui pericarpium citri reticulatae cakes and overcomes the problems of the prior arts.

So, under what conditions will an invention-creation considered to be “detrimental to public interest”? The

Guidelines for Patent Examination [1] mentioned that, to be "detrimental to public interest" means that the

exploitation or use of an invention-creation may cause detriment to the public or the society or may disrupt the

normal order of the State or the society, such as where an invention-creation employs the means of disabling or

injuring a person or damaging property; where the exploitation or use of an invention-creation may seriously pollute

the environment, or disrupt ecological balance; where a patent application has words or pictures concerning an

important political event of the State or a religious belief.

For example, a power grid anti-theft system which is installed on the door is detrimental to public interest and thus

a technical solution relating to the power grid anti-theft system shall not be granted a patent right according to Article

5 of the Patent Law of the People’s Republic of China. If the technical solution is carried out and causes serious

consequences, it has suspicion of infringing criminal law and constitution of crime of endangering public security in a
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dangerous way, because the door is connected with the passageway (pubic area) and unspecified people passing by

may unintentionally touch the door and be electrocuted. Although the system is installed to prevent theft, the person

who installs the system should undertake the corresponding legal responsibility for failing to anticipate the danger

posed by installing the system which should have been anticipated and have caused serious consequences, which is in

accordance with the constitutive elements of the crime of endangering public security in a dangerous way.
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