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Recently, Jiaquan has officially established a 

strategic cooperative partnership with Sinocap (Beijing) Assets 

Appraisal Co., Ltd. Under the agreement, both sides promise a 

wide range of business cooperation in terms of 

intangible assets appraisal, patent technology appraisal, 

trademark appraisal, brand appraisal, and other intellectual 

property appraisal.  

Sinocap is a large national and international appraisal agency 

with professional certifications approved by the Ministry of 

Finance of the PRC and ranks in the top 100 of nationwide 

assets appraisal industry and 30 in Beijing. Sinocap issues 

appraisal reports according to the international practices and 

requirements which are highly authoritative at home and 

abroad. 

Through this close cooperation, both sides can make full use of 

advantages and achieve a win-win result. Jiaquan will take 

this as an opportunity to improve service system further by 

integrating resource with more professional value appraisal and 

consulting services in order to meet the needs of our clients in 

different areas and multiple levels . 
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 How to Define Malicious Infringement 
by Jianming FENG 

 

Case Review: 

 

Jiangmen Krealux Electrical Appliances Co., Ltd. (hereinafter referred to as the Plaintiff), a professional 

manufacturer specializing in researching, producing and selling electrical parts, found that products 

produced and sold by an electrical appliance company in Foshan City (hereinafter referred to as the 

Defendant) had infringed upon the utility model patent right and invention patent right of its terminal 

blocks.  

 

In the course of litigation proceedings, the Defendant never stopped producing and selling the alleged 

infringing products after receiving a Cease and Desist Letter from the Plaintiff, or even after being sued for 

patent infringement by the Plaintiff. In addition, the Defendant has adopted the Plaintiff’s patented 

product structure in several products. Therefore, under the premise that the alleged infringing products 

were identified as infringing products, losses of the patentee and profits of the infringer as well as 

royalties of the patents could not be easily determined, the Court finally determined that the Defendant 

should pay the damages of 420,000RMB (about USD63,000) to the Plaintiff for infringing two patent rights. 

When determining the amount of damages, the Court mainly took the following factors into account: a) 

the type of patent right; b) situation of the patent infringement involving selling, producing and offering to 

sell; c) quantity of the infringing products; d) the Defendant’s production and operating scale; e) the 

reasonable expenditures paid by the patentee for preventing infringement actions. 
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Legal Basis: 

Patent Law of the People’s Republic of China 

Article 65     The amount of damages for patent right infringement shall be determined according to the 

actual losses of the patentee caused by the infringement. If the actual losses cannot be easily determined, 

the damages amount may be determined according to the profits acquired by the infringer through the 

infringement. If the losses of the patentee or the profits of the infringer cannot be easily determined, the 

damages amount may be determined reasonably by referring to the times of the royalties of that patent. 

The amount of damages shall include the reasonable expenditures paid by the patentee for preventing the 

infringement action. If the losses of the patentee, gains of the infringer, or royalties of the patent cannot 

be easily determined, the people's court may, on the basis of the factors such as the type of patent right, 

nature of the infringement, and severity of the case, determine the amount of damages within the range 

from 10,000 RMB to 1,000,000 RMB (about USD1,540 to USD154,320). 

 

Our Comments: 

 

If the Court adopts discretionary judgment to determine the amount of damages, it is better for the 

Plaintiff to point out at the hearing that the Defendant has constituted subjective malicious infringement. 

Here below are the several aspects to define malicious infringement: 

 

1. the Defendant willfully conducts business activities not with the company name recording on the 

Registration of Names of Industrial and Commercial Enterprises; 

2. the Defendant willfully conducts business activities not at the address recording on the Registration of 

Names of Industrial and Commercial Enterprises;  

3. the Defendant sells infringing products under the names of cancelled or revoked companies; 

4. the Defendant refuses to provide relevant account books without any justifies reason; 

5. the Defendant continues producing and selling infringing products after receipt of a Cease and Desist 

Letter from the Plaintiff; 

6. the Defendant still expands the production scale and sells the infringing products after being aware of 

the Plaintiff’s lawsuit against it; 

7. the Defendant still produces and sells infringing products after the Order to Stop Infringement has 

come into effect. 

 

Jianming FENG | Patent Attorney / Litigator 
 
Mr. Jianming FENG, manager of the Patent Department of Jiaquan IP Law, has been awarded 

“National Excellent Patent Attorney of 2012”, “Star Patent Attorney of 2013”, “Star Patent 

Attorney of 2014” and “Star Patent Attorney of 2015”. 

Mr. Feng specializes in patent application and prosecution, patentability and validity analyzing, 

invalidation as well as patent infringement litigation. He has successfully dealt with many 

patent invalidation cases and patent infringement litigations and has safeguarded the 

legitimate rights and interests of our clients. With his wide range of knowledge on patent 

application and prosecution process as well as rich working experience and technology 

knowledge, Mr. Feng always wins good reputation among our clients for his excellent services.  
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